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Delaware Traditional Trustee - Investment Management  

Prudent Investor Rule.   

– Delaware adopted the Prudent Investor Rule with certain additional safeguards.  12 Del. C. §3302.   The Trustee is authorized to acquire every kind of property.  
12 Del. C. §3302.   The investments are to be considered as part of an overall investment strategy and performance shall be considered with a view to the entire 
portfolio, rather than on an asset by asset basis.  12 Del. C. §3302(c).  Absent a breach of trust, a Trustee is not liable to a beneficiary for any loss or depreciation 
in the value of the trust property, or for the failure to make a profit.  12 Del. C. §3583(b). 

 

Directed Trusts – Investment of Trust Assets 

– If a trust instrument provides that a Trustee is to follow the direction of an advisor (Investment Advisor, Consent Advisor, Trust Protector) or is to not take 
specified actions except at the direction of an adviser, and the Trustee acts in accordance with such direction, then except in cases of willful misconduct on the 
part of the Trustee, the Trustee shall not be liable for any loss resulting directly or indirectly from any such act.  12 Del. C. §3313(b). 

● Willful misconduct is defined as intentional wrongdoing, not mere negligence, gross negligence or recklessness and "wrongdoing'' means malicious conduct 
or conduct designed to defraud or seek an unconscionable advantage.  12 Del. C. §3301(g) and 3301(h)(4). 

● The terms "legal investment'' or "authorized investment'' or words of similar import, as used in any governing instrument, shall mean any investment which 
is permitted by the terms of § 3302 of this title. 
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What are Administrative Trustees Looking for from Clients:   

If entity is an LLC/LLP – Operating Agreement, Assignment of ownership to the Trust, Valuation (Waiver) updated annually. 

If assets are marketable securities – list of assets. 

Understanding of what is held in the LLC. 
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Controversial Unique Assets: 

Marijuana 

– Despite 46 states adopting laws legalizing marijuana (for either medical or recreational use), the sale of marijuana remains illegal in the US under federal law.   

– In January 2018, Attorney General Jeff Sessions rescinded an Obama administrative policy that had largely restrained the federal government from intervening 
in states that had legalized marijuana.   

– This summer, Senators Cory Gardner of Colorado and Elizabeth Warren of Massachusetts introduced SIL18725 (“The States Act”) a proposed amendment to the 
Controlled Substances Act, that ensures each state the right to determine the best way to handle marijuana within its borders.  As of June 7, 2018, the bill had 
been read twice and referred to the Senate Committee on the Judiciary. 

– U.S. federal banking laws place severe restrictions on banks and other financial institutions that deal with cannabis-related companies.  Despite the growth in 
the cannabis industry, banks (particularly large banks and financial institutions) are very reluctant to bank MRBs (marijuana related businesses).  In 2014, 
FinCEN issued guidelines on the due diligence required to service MRBs, but they were determined to not have the force of law.   

– While some states have tried to charter state financial institutions to service MRBs, these largely failed because the Federal Reserve would not allow these 
institutions to have master accounts.   

– Could The States Act become law?  Yes. 

– Are trust companies going to be willing to invest in cannabis-related companies? Probably not.  So long as cannabis remains illegal in the U.S. for federal 
purposes, and banking restrictions remain in place, large banks (or even small banks) will likely not permit investments in cannabis-related companies.  Once 
the federal law has been amended in such a way that selling cannabis is not illegal for federal purposes - and the banking restrictions have been lifted – that 
might prove to be a different answer.  In the meantime, the answer is going to be no. 

– What about holding it in a directed trust?  Since Trustees do have a requirement to understand what they are holding in the trust, they are not going to be 
willing to hold an investment, the sale of which remains illegal in the U.S. 
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Are trust companies going to be willing to invest in Bitcoin?   
– Since bitcoin is a decentralized digital token, there is no central authority.  The system is run by a decentralized network of computers around the world that 

keeps track of all Bitcoin transactions.   The transactions that are constantly updating and recording these transactions is called Blockchain.   Bitcoin is stored in 
“wallets” and the owner receives a private Key.  These keys have been stolen by hackers.  Approximately $800,000 in bitcoin was stolen in 2018.    

– Evercore Wealth Management has started investing in a single feeder fund to the Andreessen Horowitz cryptofund.  The fund does not actually own bitcoin  – 
but instead invests in companies that are related to bitcoin, such as CoinBase, a service that provides an accessible interface to trade bitcoin.  

Bitcoin is not recognized by the FTC. 
– What about holding bitcoin in a Directed Trust?  Yes.  Bitcoin is not illegal like cannabis.  Banks are going to want ironclad exculpatory provisions – but I think 

they will be willing to hold bitcoin in directed trusts. 

 
 

Bitcoin/Blockchain 

Is Bitcoin Currency? 
 

 
Medium of Exchange 

– Widely accepted 
– Satisfies tax payments 
– Eliminates need to barter 

Store of Value 
– Must hold its value over medium term 
– Supply must be constrained to avoid rapid 

devaluation 

Unit of Account 
– Common measure of value 
– Financial statements 
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Evercore Wealth Management, LLC ("EWM") is an investment adviser registered with the U.S. Securities and Exchange Commission under the Investment Advisers Act of 1940. EWM prepared this material 
for informational purposes only and should not be viewed as advice or recommendations with respect to asset allocation or any particular investment. It is not our intention to state or imply in any manner 
that past results are an indication of future performance. Future results cannot be guaranteed and a loss of principal may occur. This material does not constitute financial, investment, accounting, tax or 
legal advice. It does not constitute an offer to buy or sell or a solicitation of any offer to buy or sell any security/instrument, or to participate in any trading strategy.  

The securities/instruments discussed in this material may not be suitable for all investors. The appropriateness of a particular investment or strategy will depend on an investor’s individual circumstances 
and objectives. Specific needs of a client must be reviewed and assessed before determining the proper investment objective and asset allocation which may be adjusted to market circumstances. EWM 
may make investment decisions for its clients that are different from or inconsistent with the analysis in this report. EWM clients may invest in categories of securities or other instruments not covered in 
this report. Descriptions provided in this material are not substitutes for disclosure in offering documents for particular investment products. Any specific holdings discussed do not represent all of the 
securities purchased, sold or recommended by EWM, and the reader should not assume that investments in the companies identified and discussed were or will be profitable. Upon request, we will furnish 
a list of all securities recommended to clients during the past year. Performance results for individual accounts may vary due to the timing of investments, additions/withdrawals, length of relationship, and 
size of positions, among other reasons. Prospective investors should perform their own investigation and evaluation of investment options, should ask EWM for additional information if needed, and should 
consult their own attorney and other advisors. Indices are unmanaged and do not reflect fees or transaction expenses. You cannot invest directly in an index. References to benchmarks or indices are 
provided for information only. 

EWM obtained this information from multiple sources believed to be reliable as of the date of publication; EWM, however, makes no representations as to the accuracy or completeness of such third party 
information. Unless otherwise noted, any recommendations, opinions and analysis herein reflect our judgment at the date of this report and are subject to change. EWM has no obligation to update, modify 
or amend this information or to otherwise notify a reader thereof in the event that any such information becomes outdated, inaccurate, or incomplete.   

EWM and its affiliates engage in a wide range of activities for their own account, and for their clients and the accounts of their clients, including corporate finance, mergers and acquisitions, equity sales, 
trading and research, private equity, and asset management and related activities. The observations and views expressed herein have been prepared by the individual author and, unless otherwise 
specifically stated, are solely those of the individual author and not EWM or any of its affiliates or any of their respective personnel. Other professionals of EWM and its affiliates may provide oral or written 
advice, services, market commentary, trading strategies and other material to clients that reflect observations and views that are contrary to those expressed herein. The author of this material may have 
discussed the information contained herein with others within or outside EWM and the author, EWM and/or such other persons may have already acted on the basis of this information (including by 
communicating the information contained herein to other customers of EWM and its affiliates). 

EWM’s Privacy Policy is available upon request. EWM is compensated for the investment advisory services it provides, generally based on a percentage of assets under management. In addition to the 
investment management fees charged, clients may be responsible for additional expenses, such as brokerage fees, custody fees, and fees and expenses charged by third-party mutual funds, pooled 
investment vehicles, and third-party managers that may be recommended to clients. A complete description of EWM’s advisory fees is available in Part 2A of EWM’s Form ADV. Trust services are provided 
by Evercore Trust Company, N.A., a national trust bank regulated by the Office of the Comptroller of the Currency an affiliate of EWM. Custody services are provided by Evercore Trust Company, N.A. 

The use of any word or phrase contained herein that could be considered superlative is not intended to imply that EWM is the only firm capable of providing adequate advisory services. This material does 
not purport to be a complete description of our investment services. This document is prepared for the use of EWM clients and prospective clients and may not be redistributed, retransmitted or disclosed, 
in whole or in part, or in any form or manner, without the express written consent of EWM. Any unauthorized use or disclosure is prohibited. 

The Chartered Financial Analyst® and CFA® trademarks are the property of CFA Institute. Certified Financial Planner Board of Standards Inc. owns the certification marks CFP®, Certified Financial 
Planner™ and CFP® in the U.S. 
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Post-liquidation: The post-liquidation return reflects the tax effects for an investor who realizes all projected gains at the end of the time period. Projected gains could include taxes not only on dividends, 
but also on any capital gains realized. If an investment appreciated over the course of the holding period, the investor would owe taxes on those gains. If the investment lost money, the investor might have 
capital losses that could partially offset gains. The capital gains/losses can be short-term or long-term, based on the investor’s holding period. 

Hypothetical and Future Looking Statements 

This document includes projections or other forward-looking statements regarding future events, targets, intentions or expectations. Due to various risks and uncertainties, actual events or results may 
differ materially from those reflected or contemplated in such forward-looking statements. There is no guarantee that projected returns or risk assumptions will be realized or that an investment strategy 
will be successful. No representation, warranty or undertaking is made as to the reasonableness of the assumptions made herein or that all assumptions made herein have been stated. Different types of 
investments involve varying degrees of risk, and there can be no assurance that the future performance of any specific investment, investment strategy, or product made reference to directly or indirectly 
in this document, will be profitable, equal any corresponding indicated performance level(s), or be suitable for your portfolio. 

The expected performance results do not reflect the impact that material economic and market factors may have on Evercore Wealth Management’s future decision-making. Model performance results 
cannot completely account for the impact of financial risks associated with actual market conditions. These returns should not be considered as indicative of the skills of the investment adviser. 
Investments in the various strategies involve risk including the loss of principal. 

A client’s actual return will be reduced by the advisory fees and any other expenses which may be incurred in the management of an investment advisory account.  
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